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BETWEEN

Claimant Respondent

Mr P J Bloxham AND Freshfields Bruckhaus Deringer

Dates of Hearing 91to 17 July 2007 (in Tribunal)

18 and 19 July 2007 (in Chambers)

REASONS OF THE EMPLOYMENT TRIBUNAL

Introduction

1.

By a Claim presented to the Tribunal on 21 November 2006, Mr Bloxham, who
had formerly been a partner with the Respondent firm, alleged that as a partner,
or alternatively as a former partner, he had been discriminated against by the
Respondent directly, or in the alternative indirectly, on grounds of age contrary
to the relevant provisions of the Employment Equality (Age) Regulations 2006
("the Regulations").

By its Response, the Respondent disputed jurisdiction by reference to the date
or dates when the Regulations or part of them came into force. It disputed
factually that it had discriminated on age grounds or by reference to the
Claimant's age and asserted in the alternative that any such act was justified.

Before the Hearing before the full Tribunal, a number of Case Management
Discussions had been held in the course of which it had been directed that the
parties prepare an agreed list of issues. This they had done. The issues
between the parties are set out in the conclusions of the Tribunal in these
Reasons and are not separately set out here for that reason. In addition to
those in the agreed list, a further issue was identified in a Case Management
Discussion which took place on 21 February 2007 concerning the effect of
paragraph 1 of schedule 5 to the Regulations which, it was said: "would require
the Tribunal to determine, if it had jurisdiction in such matters, whether the
relevant amendments/provisions before the Tribunal in the claim were void
under the provisions of paragraph 1 of schedule 5 to the Regulations." The
Tribunal has treated that as a further issue and it is described as issue 18 in the
list of issues in the Tribunal's conclusions.

At the outset of the Hearing and having regard to the fact that there was an
extensive agreed list of issues, the Tribunal asked the parties to identify what
were the principal issues of fact which it would have to decide. It was confirmed
that the areas of fact concerned the issue of justification, namely whether the
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Respondent by its actions was seeking to pursue a legitimate aim by
proportionate means; whether, as the Claimant contended, the Respondent did
not adequately consult with the partnership concerning the amendments
provisions that are the subject matter of the complaint; and whether the
Claimant was offered a consultancy arising out of the circumstances leading to
his retirement or decision to retire, it being the Respondent's case that the
Claimant was not forced to choose to remain a partner on less advantageous
terms as to retirement allowances because he could have retired at the time he
did under the older more favourable retirement allowance provisions and taken a
consultancy which would have carried him up to his intended date of retirement,
which was the following year, and thus substantially negate the effect of the
choice in financial terms as the Respondent argued.

Evidence

5.

The Tribunal received evidence from the following witnesses: the Claimant,
formerly a partner in the Respondent firm and, on behalf of the Respondent firm,
from Mr Guy Morton, the joint senior partner; Mr Peter Jeffcote, the managing
partner; Mr Perry Noble, a partner and co-practice group leader for the finance
practice; Mr Bob Charlton, a partner and the acting departmental managing
partner for the finance practice; and Mr Ted Burke, a partner and chief executive
of the Respondent. A further witness, Mr Feargus Mitchell, a partner in Deloittes
Human Capital Group, had provided a witness statement, which was accepted
by the Claimant, and he was not called to give oral evidence although his
statement was read by the Tribunal.

The Tribunal received a substantial volume of documentation. In addition to the
agreed list of issues annexed to the Reasons, there was an agreed statement of
facts. At the outset of the Hearing both parties submitted chronologies; the
Claimant in addition provided a cast list. Both parties put in opening skeleton
arguments and the Respondent, shortly after the evidence commenced, also
submitted a note as to the effect of schedule 5 of the Regulations. The Tribunal
was provided with 17 bundles of documents — 12 chronological bundles, a
bundle containing the various versions of the Memorandum of Terms of
Partnership ("MTP"), two bundles of inter-parties’ correspondence, a bundle of
witness statements, and a pleadings bundle comprising the pleadings,
questionnaires, case management orders and the agreed documents referred to
separately.

Findings of Fact

7.

The Tribunal made the following findings of fact. The findings set out here
comprise the agreed statement of facts in the terms in which they were agreed,
together with additional facts as found by the Tribunal relevant to the issues in
the case.

The Respondent is a very well-known international law firm. It is a partnership
governed by English law. As such it is not a separate legal entity. The partners
together carry on business as principals and as agents for each other. The
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partners together own the business, share in its profits and are liable jointly, with
all the other partners, for all the obligations of the partnership.

As at 1 April 1971 the Respondent had 21 partners. It expanded very
substantially to the point where as at 29 March 2006 it had 511 partners - that is
both equity partners and people held out as partners such as principal
consultants. Both equity partners and principal consultants were remunerated
on a lockstep basis described hereafter. As at January 2007 Freshfields had
over 2,400 lawyers practising in 28 offices around the world. As at 1 May 2007
the Respondent had a total of 472 persons held out as partners including equity
partners, principal consultants and 30 fixed-share partners.

The Claimant, Mr Bloxham, was born on 12 March 1952, He joined Freshfields
in 1977 shortly after qualifying as a solicitor. His team was known within the firm
as the R&l group (shorthand for Restructuring and Insolvency). This was part of
the Respondent's finance department. The Claimant led at the R&l group until
2005 when he handed over the leadership of the group to his partner, Mr
Shandro, in anticipation of his intended retirement in March 2007 at the age of
55. The Respondent recognised that the Claimant had made a substantial
contribution to the firm during his career. He was described by Mr Noble in an
e-mail to Mr Morton in May 2006 as having been "a loyal and wonderful
contributor to the firm's success."

During the period with which this case was particularly concerned, Mr Noble was
a joint practice group leader for the finance department albeit he was based in
Hong Kong until July 2006. In those circumstances the day-to-day management
of the finance practice in London was largely in the hands of Mr Charlton, the
departmental managing partner. The management structure of the Respondent
at the relevant times comprised two joint senior partners who are elected every
five years. From January 2006 they were Mr Morton and Mr Mettenheimer —
previously they had been Mr Mettenheimer and Mr Salz. The senior partners
were assisted by a chief executive and a managing partner. From October 2001
Mr Jeffcote has been the managing partner; from 1 March 2006 Mr Burke has
been the chief executive. Since 1990 the Respondent's principal policymaking
body has been the council which consists of the senior partners, 15 elected
members, the partnership secretary and ex officio members. The council
supervises the management of the firm and meets at least quarterly. The
papers submitted to the council and its minutes are distributed to all partners
and are available on the partners' intranet known as Partnerweb.

Throughout the period of the Claimant's partnership, the Respondent operated a
lockstep' system for sharing profits between active partners. Each partner is
allocated a certain number of profit points upon becoming a partner and those
points increase each year that the individual remains until a maximum is
reached. Until August 2000 the maximum points was 40; at that point it was
increased to 50. Each partner's share in the profits of the firm is proportionate to
the number of points held by that partner. By reference to the lockstep
arrangement, the firm's profits for each accounting year are shared between
active and retired partners.
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At all material times Freshfields has been governed by a partnership agreement
set out in a document headed Memorandum of Terms of Partnership. The MTP
has been amended from time to time. As from 1 April 1971, 21 individuals are
named as partners in the MTP. That version of the MTP, read in conjunction
with Schedule ll, provided for payments described as pensions to be made to
partners who had retired because of substantial ill health or incapacity prior to
the age of 64. The amount of the payment varied with age; those retiring before
50 received the highest payment and those retiring after the age of 63 and
before the age of 64 received the lowest. From 1 April 1974 the MTP listed 23
named individuals as partners and two prospective partnaers. Clause 5(c)(iii) of
the MTP, read in conjunction with Schedule Il, made provision for retirement
allowances to be paid in certain cases. Schedule Il, paragraph 2 provides as
follows:

"A partner who retires on or after his 55t birthday (or, with the consent of
the Firm, on or after his 50t birthday) will be paid by the Firm a retirement
allowance of one-third of a point for each qualifying year (but with a
maximum  of eight points) provided that [inter alia] ...
if he retires before his 60" birthday, or the 31 March nearest his 60
birthday (whichever be the earlier) his allowance computed as above will ...
be muitiplied by the appropriate percentage shown in the following table:-

Age at birthday nearest to retirement %

59 93
58 87
57 81
56 75
55 70
54 65
53 61
52 57
51 53
50 50"

With the introduction of Schedule Il in 1974, the pension points of retired
partners were also taken into account in each year's profit allocation
notwithstanding that the retired partners were no longer personally involved in
the business and had no capital or other assets at risk. So from that day,
Freshfields' aggregate profits each year were divided by the total number of
points held by all active and retired partners.

Although the maximum number of active points and the maximum number of
retired partners' points varied as the MTP was amended over the years, the
lockstep arrangement operated by the allocation to a new partner of 20 points
and then points accrued year on year at a set rate such that at the time when
the Claimant retired the annual increment was 2.5 points and the plateau was
therefore 50 points after 12 years as a partner. The accrual rate for pension
points was at the rate of 0.5 points a year, leading to a maximum of 10 points
after 20 years' service. Thus a pension as provided for by the MTP from 1974
onwards was worth up to 20% of a profit share of an active partner who had
reached the maximum number of active points. Up until August 2000 the
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maximum number of active points that could be accrued was 40 and,
accordingly, the maximum number of pension points was eight. After that date
the new maxima of 50 points and 10 points took effect.

Schedule Il to the MTP was amended with effect from 11 February 1980 and a
proviso was added after the table quoted above which stated:

“Provided that any partner to whose allowance such table would apply may,
by notifying the Firm at least one month prior to his retirement, postpone
(by a whole number of years not exceeding four) the date from which his
allowance will commence to be payable, in which event his allowance will be
multiplied by the percentage in the above table appropriate to his age at
such postponed date."

In general Schedule Il was similar in concept and structure to an occupational
pension scheme in that it provided for a lifetime pension (referred to as a
‘retirement allowance") with a two-thirds pension for a surviving spouse.
However, there were material differences, for example Schedule II pensions
were not paid out of funds set aside by the partners in the course of their
careers. Pension rights were secured by way of participation by the retired
partners in the annual profits in the firm owned by the active partners.
Effectively each year there was one pie, representing the profits of the firm for
the period, sliced according to the pension points entitlements of active and
retired partners.

Some aspects of Schedule Il were reminiscent of an occupational pension
scheme, there being a threshold age for eligibility to retire for example, actuarial
reductions for retirement before the contractual age, and the necessity of
consent for retirement before the contractual age. Other aspects were very
different. Rights to a pension did not accrue over the years served as a partner.
A partner who left the firm below the age of 50 or between the ages of 50 and 54
without consent to retire did not receive any transfer value or the right to any
deferred pension. Schedule Il rights vested only at the date on which a partner
retired in accordance with the terms of the scheme. A significant characteristic
of Schedule Il was that the cost incurred by one generation of partners in paying
the pensions of then retired partners was rewarded by a pension paid to them by
the next generation of partners. In that way A's retirement was paid for by
generation B and generation B's retirement was paid for by generation C and so
on. Such an arrangement requires continuing confidence in the relative stability
of cost measured against benefit over a period of decades. Unfairess might
occur if one generation paying for the benefits of those already retired could not
foresee that they would receive an equivalent benefit when they in their turn
came to retire.

At the time of the closure of Schedule Il in 2006, the event giving rise to the
claims in this case, confidence in the scheme had become severely undermined
by a growing perception of intergenerational unfairness. Younger partners were
having to contribute more than older partners had previously contributed
because the number of pensioners was growing due to the expansion of the
firm, as described above, and thus a larger proportion of the profits of the
younger partners was going to pay retired partners. Secondly, the projections



20.

21.

Case Number: 2205086/2006

were that somewhere around 2018 the 10% cap on Schedule Il would be
reached at which point the value of pension points would decline. That being
so, the younger partners would suffer a double disadvantage in that they had
paid for those whose pensions were uncapped but themselves would only ever
have a prospect of receiving a capped pension. The cap was the provision
within Schedule Il whereby no more than 10% of profits in any one year could be
allocated for the payment of retirement allowances.

Under Schedule Il the value of a Schedule II payment depended not only on a
partner's length of service but also upon his age at retirement. For those who
retired on or after 30 April nearest their 55" birthday, a full Schedule Il payment
of a maximum of 10 points could be obtained. A partner retiring with effect from
that date did not require the consent of the partnership council to receive
benefits. A partner retiring before that date, that is between the ages of 50-54,
required the consent of the council to retire and thus to receive the benefits. In
addition, such a partner would suffer a percentage discount determined by
reference to his age at the birthday nearest to retirement. That arose by
reference to an amendment to the Schedule in April 1983. After that
amendment, paragraph 3(i)(a) of Schedule If reads as tollows:

"A partner who retires on or after the 30 April nearest his 55" birthday (or,
with the consent of the Firm, on or after his 50t" birthday), otherwise than by
reason of disability, will be paid by the Firm a retirement allowance of two-
fifths of a point for each qualifying year (but with a maximum of eight
points), but, if he retires before 30 April nearest his 55% birthday, his
allowance computed as above will be multiplied by the appropriate
percentage shown in the following table:

Age at birthday nearest to retirement %
54 or over 80
53 75
52 70
51 65
50 60

Provided that any partner to whose allowance such table would apply may,
by notifying the Firm at least one month prior to his retirement, postpone
(by a whole number of years) the date from which his allowance will
commence to be payable, in which event his allowance will be multiplied by
the percentage in the above table appropriate to his age at such postponed
date (but so that the percentage applicable to any allowance so postponed
shall not in any event exceed 80%)."

Thus a partner who retired at the age of 54 or over with the consent of the
council would receive 80% of the full value of his accrued pension points, at age
53 - 75%, at age 52 - 70% and so forth. Those who were aged 50-53 could
postpone the date from which the allowance would be payable and thereby
erode the discounts and thus, in the case of someone aged 50, ensure that after
the postponement 80% of the value of the retirement allowance would be
payable rather than 60%. However, nobody under the age of 50 was entitled to
retire with a pension at all and nobody in that group aged 50-54, which was
referred to for convenience in the proceedings as the "consent group", could














































































